
   
K&E 90327747.1 

THE RULE OF LAW 

Report on the Responses to the Questionnaire to Member Organisations  
about the Obligation of Lawyers "To Uphold The Rule Of Law" 

 

In 2008 the New Zealand Law Society advised the IBA that it had established a special Rule 
of Law Committee, following the establishment of a new regime for the legal profession in 
New Zealand by The Lawyers and Conveyancers Act 2006.  This Act imposed on members 
of the legal profession an express, primary obligation "to uphold the Rule of Law." 

An identical obligation has been imposed on solicitors in England and Wales by the new 
Code of Conduct 2007.  Furthermore, the Charter of Core Principles of the European legal 
profession, adopted by the CCBE in 2006, lists ten "Core Principles" which include "respect 
for the Rule of Law"; and Rule 1 of the Rules of Professional Conduct 2007 of the Nigerian 
Bar Association provides:  "A lawyer shall uphold and observe the Rule of Law." 

The Chair of the Bar Issues Commission wrote to all member organisations in November 
2008 seeking information about similar obligations in other countries, and asking for 
responses by 30th January 2009.  Thirty responses were received representing 27 countries.  
If the CCBE can be taken as speaking for the EU as a whole, then the number of countries 
represented in this report is considerably higher.  

The four examples of a specific obligation to "uphold" (or "respect") the Rule of Law are 
quoted above.  In three other cases, it was simply reported that they followed the CCBE:  one 
of these, Germany also reported that federal law and the profession's Code of Conduct also 
impose on the lawyer the duty to uphold the Rule of Law, without quoting the precise text.  
Five others reported a similar obligation, e.g. to "maintain", "defend", or "participate in 
protecting" the Rule of Law.  Two other countries reported that an obligation to uphold the 
Rule of Law, effectively, "goes without saying" (as one of them put it.) 

Two countries and the Bar Council of England and Wales reported that they had no similar 
obligation, without elaborating further.  However, most countries (12) which reported to this 
effect went on to say that the obligation to uphold the Rule of Law was implicit and in many 
cases referred to the many different obligations in their respective Codes of Conduct or the 
like which, between them, effectively amounted to an obligation to uphold the Rule of Law;  
to give just two examples, (1) a "duty to promote justice and to prevent injustice", (2) the 
relevant Bar Association's purpose to "defend…. the jurisprudence of the democratic State 
under the Rule of Law". 

Of course, the detailed provisions of the lawyers' ethical codes in their respective countries 
include many examples of specific obligations which are necessarily part of the broader 
obligation "to uphold the Rule of Law", but the question inevitably arises as to whether the 
broader obligation encompasses more than these specific, professional obligations.  To take 
just one example that immediately springs to mind, does it encompass an obligation to 
combat corruption, not only in the administration of justice, but also in the political and 
electoral system? 

It is difficult for a lawyer to resist the argument that he/she has a duty to uphold the Rule of 
Law, whether or not imposed specifically upon him/her.  Is it time that the IBA endorsed this 
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proposition?  And if it is, is it not also time for the IBA to spell out more clearly what 
precisely it means? 

 Francis Neate 
Co-Chair 
Rule of Law Action Group 
July 2009 

 


